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PURPOSE. The purpose of this operating procedure is to establish the Defense Nuclear
Facilities Safety Board’s (“DNFSB” or “Board”) procedures for implementing its equal
employment opportunity' (EEO) program, including the procedures for processing EEO
complaints filed by the DNFSB’s employees and applicants for employment, or by any
persons intending to file EEO complaints on behalf of such individuals, in accordance
with Equal Employment Opportunity Commission (EEOC)? regulations at 29 Code of
Federal Regulations (CFR) Part 1614.3

it

CANCELLATION. This Operating Procedure (OP) supersedes OP-111.1-1, Equal
Employment Opportunity Program, August 15, 2019.

(98]

APPLICABILITY. This OP applies to all employees.*

»

EXEMPTIONS. None.

! Defined terms (see Section 11) are underlined when first used.

2 The federal agency responsible for directing and furthering the implementation of the policy of the
Government of the United States to provide equal opportunity in federal employment and to prohibit
discrimination in employment because of race, color, religion, sex, national origin, age (40 or older), disability
(mental or physical), pregnancy, childbirth, or related medical conditions, genetic information, and
reprisal/retaliation. The EEOC enforces the Federal statutes prohibiting employment discrimination; it does
not have jurisdiction over claims of discrimination based on status as a parent See Appendix A for additional
information on status as a parent.

3 As an alternative to filing an age discrimination complaint under Section 6 of this operating procedure, an
aggrieved individual may file a civil action in a United States district court under the Age Discrimination in
Employment Act (ADEA) against the head of the agency after giving the EEOC not less than 30 days' notice of
the intent to file such an action. Such notice must be filed in writing with the EEOC at P.O. Box 77960,
Washington, DC 20013, or by personal delivery or facsimile within 180 days of the occurrence of the alleged
unlawful practice.

4 Contractor employees may qualify as the Board’s employees for purposes of anti-discrimination statutes
when an employer-employee relationship is considered to exist between the Board and the contractor
employees. See D-111.1 for additional information.


https://www.eeoc.gov/sites/default/files/2023-09/29%20CFR%20Part%201614%20%28up%20to%20date%20as%20of%208-24-2023%29_508%20Final.pdf
https://www.eeoc.gov/sites/default/files/2023-09/29%20CFR%20Part%201614%20%28up%20to%20date%20as%20of%208-24-2023%29_508%20Final.pdf
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5. REQUIREMENTS.

A.

Develop an operating procedure that implements EEO Directive, D-111.1, and the
referenced laws, executive orders, and regulations;

Establish and encourage the use of a fair alternative dispute resolution (ADR)
program that facilitates the early, effective, and efficient informal resolution of
disputes, in accordance with 29 C.F.R. § 1614.102(b)(2);

Ensure the Civil Rights Director fall under the supervision of the Executive
Director of Operations, while maintaining a reporting relationship to the
Chairperson on certain matters required by EEOC regulations and policy;

Provide an aggrieved person who believes that he/she has been discriminated
against the right to initiate contact with an EEO counselor. The EEO Counselor
will advise the aggrieved person of his/her rights and responsibilities, gather basic
information regarding the matter from the aggrieved person, and conduct an
informal inquiry regarding the matter in efforts to resolve it where alternative
dispute resolution (ADR) is not offered or accepted. After completing the
informal process, an individual may file a formal EEO complaint if EEO
counseling or ADR failed to resolve the matter, and the EEO Counselor has
issued a notice of right to file a formal complaint of discrimination;

Ensure EEO Counselors do not attempt in any way to restrain or dissuade any
aggrieved person from filing a complaint, or reveal the identity of said person
except when authorized to do so by the aggrieved person, or until the Board has
received a formal EEO complaint form;

Permit complainants, at any stage in the processing of a complaint, including the
informal counseling stage, the right to be accompanied, represented, and advised
by a representative of the complainant's choice. The complainant's representative
is not required to be an attorney and may be another agency employee. In cases
where the representation of a complainant or agency would conflict with the
official or collateral duties of the representative, the agency may, after giving the
representative an opportunity to respond, disqualify the representative;

Promote reasonable efforts to voluntarily settle complaints of discrimination as
early as possible in, and throughout, the administrative processing of compliant,
including the pre-complaint (or informal) counseling stage. Any settlement
reached shall be in writing, signed by both parties, and shall identify the claims
resolved;
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H.

Serve all papers required by the EEO complaint process to both the complainant
and the complainant's representative, if the complainant has a representative, via
overnight delivery with formal proof of receipt (e.g., signature required).
Consequently, when reference is made to the "complainant" or "aggrieved person"
in such cases, the words "and attorney or representative" are implied. When the
complainant designates an attorney as a representative, time frames for the receipt
of materials will be computed from the time of receipt by the attorney;

Deem a document timely if the date of the postmark by U.S. Mail, facsimile, e-
mail (scanned copy), delivery to a third-party commercial carrier, or hand

delivery at the agency's EEO office is before the expiration of the applicable filing
period. In the absence of a legible postmark, a document shall be deemed timely if
it is received by mail within five days of the expiration of the applicable filing
period. The first day counted shall be the day after the event from which the time
period begins to run and the last day of the period shall be included, unless it falls
on a Saturday, Sunday, or federal holiday, in which case the time period shall be
extended to include the next business day;

Provide employees with a reasonable amount of official time to prepare an EEO
complaint and to respond to agency and EEOC requests for information. If the
aggrieved person is an employee of the agency and he/she designates another
employee of the agency as his/her representative, the representative will have a
reasonable amount of official time to prepare the complaint and respond to the
agency and EEOC requests for information. The complainant will at all times be
responsible for proceeding with the complaint whether or not he/she has
designated a representative;

Require that a formal EEO complaint contain a signed statement from the person
claiming to be aggrieved or that person's attorney (only an attorney representative
may sign a formal complaint on behalf of an aggrieved person). This statement
must be sufficiently precise to identify the aggrieved individual and the agency
and to describe generally the action(s) or practice(s) that form the basis of the
complaint. The complaint also must contain a telephone number and address
where the complainant or the representative can be contacted;

Allow a complainant to.amend a formal EEO complaint at any time before the
conclusion of the investigation to include issues or claims similar or related to
those raised in the complaint. After requesting a hearing, an aggrieved person may
file a motion with the administrative judge to amend a complaint to include issues
or claims similar or related to those raised in the complaint. Note that amending
the complaint may extend the time period in which the agency must conduct an
investigation;
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M. Prior to a request for EEOC hearing, the Civil Rights Director shall dismiss a
complaint that is untimely, a complaint on a matter that has not been brought to
the attention of, or is unrelated to a matter brought to the attention of, an EEO
counselor, or a complaint for other reasons specified in 29 CFR § 1614.107,
which may be appealed by the complainant to EEOC;

N. Require all EEO Counselors in a collateral duty status serve under the direction of
the Civil Rights Director. EEO counselors are members of the agency workforce
or contractors serving in a neutral capacity. Consistent with the minimum
standards required in EEOC Management Directive 110, all new EEO counselors
shall receive a minimum of 32 hours of EEO counselor training, which includes
an explanation of the theories of discrimination as well as an overview of the
ADR processes. All current EEO counselors shall receive at least eight hours of
continuing EEO counselor training each fiscal year. The continuing training
requirement, as well as compliance with the applicable regulatory time frames,
shall be included in the performance plan of all agency EEO counselors; and

0. Ensure the integrity of the ADR process, by requiring any mediator involved in
mediating a Board dispute meet criteria set forth in the ADR Operating Procedure
and have a familiarity with EEO laws; the federal EEO process; theories of
discrimination; remedies, including compensatory damages; costs; and attorney
fees.

6. RESPONSIBILITIES. All responsibilities relevant to this Operating Procedure may be
found in EEO Directive (D-111.1).

7. PROCEDURES. This section establishes the procedures for EEO complaints alleging
discrimination and harassment based on one’s race, color, religion, sex, national origin,
age (40 or older), disability (mental or physical), pregnancy, childbirth, or related medical
conditions, genetic information, and reprisal/retaliation due to opposition to
discrimination and harassment or participation in the EEO process. Harassment may not
be discriminatory, i.e., based on a legally protected classification (see the definition under
section 11), but still prohibited by the Board's Anti-Harassment policy. Reporting
harassment under the Board’s Anti-Harassment Operating Procedure does not satisfy any
of the requirements or timelines set forth in the EEO Complaint Procedures, nor does it
initiate pre-complaint (informal counseling) or constitute filing a formal EEO complaint.

A. General. An aggrieved person who believes that he/she has been discriminated
against is encouraged but not required to first discuss the matter of alleged
discrimination or harassment with his/her supervisor, the selecting official, the
Director of Human Resources, or the other employee(s) immediately concerned,
so that any misunderstandings may be avoided, or the problem resolved.
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B.

Pre-complaint (Informal) Processing.

1)

2)

3)

4)

An aggrieved person must initiate contact with an EEO counselor within 45
calendar days of the date of the matter alleged to be a discriminatory act, or, in
the case of personnel action, within 45 calendar days of the effective date of
the action. The 45-day time limit will be extended when the individual shows
that he/she was not notified of the time limits and was not otherwise aware of
them; that he/she did not know and reasonably could not have been known
that the discriminatory matter or personnel action occurred; that despite due
diligence he/she was prevented by circumstances beyond his/her control from
contacting the EEO counselor® within the time limits; or for other reasons
considered sufficient. If the 45-day time limit is not extended, then the
informal complaint will be dismissed for failure to seek counseling on a
timely basis.

At the initial counseling session, the EEO counselor must advise the aggrieved
person in writing of his/her rights and responsibilities. To ensure that the
aggrieved person understands his/her rights and responsibilities, the aggrieved
party shall sign the Notice of Rights and Responsibilities (Appendix B)
acknowledging that he/she has been advised of his/her rights and
responsibilities under the EEO process.

The EEO counselor also shall advise the aggrieved person that he/she may
choose between participation in the ADR program or informal EEO
counseling activities. The EEO counselor also shall inform the aggrieved
individual about the differences between the two processes.®

The aggrieved individual must indicate whether he/she is electing ADR or
EEO counseling by completing the Resolution Election Form (Appendix C).
The EEO counselor shall advise the aggrieved person that if the dispute is
resolved during the EEO ADR process, the terms of the agreement must be in
writing, clearly identify the claims resolved, and be signed by both parties.
The EEO counselor shall then complete the intake functions of counseling,
inform the Board's Civil Rights Director of the aggrieved person's request to
use ADR to resolve the dispute, as well as the parties involved in the dispute,
and the nature of the discrimination claim; and no longer attempt to resolve

5> The aggrieved person may either directly contact one of the Board's EEO Counselors, trained collateral-duty EEO
Counselors, the Civil Rights Director or request that the Civil Rights Director obtain the EEO counseling services of
a contractor. By taking either of these actions, the aggrieved person will be considered to have initiated EEO
contact as required in 29 CFR § 1614.105(a)(1).

 Where the agency agrees to offer ADR, the aggrieved person may choose to voluntarily participate in the ADR
program at any point in the pre-complaint (informal) or formal EEO complaint process. ADR does not diminish the
aggrieved individual's rights, including the right to a hearing or a final agency decision (FAD). For information on
the agency process to determine if ADR will be offered, see Directive D-622, Alternative Dispute Resolution
Program, and OP-622.1, Alternative Dispute Resolution Procedures.
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)

6)

the matter through informal counseling pending the outcome of the EEO ADR
process.

The agency will offer ADR to resolve the informal discrimination complaint.
Where the complainant agrees to participate in ADR, the Civil Rights Director
will arrange for an outside Mediator to meet with the parties and will inform
the complainant in writing of the Mediator's name and phone number.

Where the aggrieved person chooses to participate in ADR, the pre- complaint
processing period is 90 days. If the dispute is not resolved within the 90-day
period, the dispute resolution specialist will notify the EEO counselor, who
will conduct a final interview and issue the notice of right to file a
discrimination complaint, as soon as possible, but not later than the 90th day
after the individual initiates the EEO process or contacts the EEO office.

If ADR is successful in resolving the claim, the dispute resolution specialist
will transmit a signed and dated copy of the settlement agreement to the EEO
counselor and Civil Rights Director. The Civil Rights Director will retain a
copy of the resolution in accordance with the appropriate National Archives
and Records Administration schedules.

When ADR is not offered or accepted, or the matter is not resolved to the
satisfaction of the aggrieved person during the EEO informal counseling
period, the EEO counselor shall conduct a final interview with the aggrieved
person and issue the notice of right to file a discrimination complaint within
30 calendar days of the date the aggrieved person initiates the EEO process
or contacts the EEO office, unless the aggrieved person and the agency,
through the Civil Rights Director, agree in writing to an extension of the
counseling period for up to an additional 60 calendar days.

If the agency and the aggrieved person agree to an informal resolution of the
dispute, the terms of the resolution should be reduced to writing in a
settlement agreement that is signed by both parties to help ensure that the
agency and the aggrieved person have the same understanding of the terms
of the resolution.

During the final interview, the EEO counselor should discuss what occurred
during the ADR or EEO counseling process in terms of attempts at a
resolution. The EEO counselor must notify the aggrieved person of the right
to file a formal EEO complaint within 15 calendar days of the receipt of the
notice of right to file a discrimination complaint, and of the appropriate
official with whom to file a complaint. The EEO counselor should answer any
questions the aggrieved person may have and explain the requirements of the
formal complaint.
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7)

8)

9)

After the final interview and not more than 30 days after the aggrieved
contacted the EEO office, the written notice of right to file a discrimination
complaint must be issued. The notice must specify that an aggrieved per on
has 15 calendar days after receipt of the notice of right to file a formal
complaint.” The notice must also advise the aggrieved person of the
appropriate official with whom to file a complaint and of complainant's duty
to inform the agency immediately when the complainant retains an attorney or
other representative. The EEO counselor must advise the aggrieved individual
of his/her duty to inform the agency of a change of address if s/he should
move during the pendency of the EEO process and the possible consequences
for not doing so.

When advised that an aggrieved person has filed a formal complaint, the EEO
counselor will submit an EEO Counselor’s report within 15 calendar days to
the Board's Civil Rights Director and to the complainant. The report will
contain relevant information about the aggrieved person, jurisdiction, claims,
bases, requested remedies, and actions taken during the pre-complaint
(informal) counseling period.? If the aggrieved person attempted to resolve the
dispute via counseling or ADR, the report should state that the aggrieved
person chose either traditional EEO counseling or the EEO ADR program and
that the dispute was not resolved through either procedure.® However, the
report should not provide a summary of the resolution attempts, nor an
opinion as to whether discrimination occurred.

Immediately upon receipt of a formal complaint of discrimination, the Civil
Rights Director shall acknowledge receipt of the formal complaint, or an
amendment to the formal complaint, in writing.'° The acknowledgment letter
shall inform the complainant of the date on which the complaint was filed.

The acknowledgment letter also will advise the aggrieved person: (1) of the
EEOC Office and address where a complainant’s request for EEOC hearing
must be sent; (2) of the right to appeal a final action or dismissal of the
complaint by the agency; and (3) that the Board will complete an investigation
within 180 calendar days of the date the complaint was filed unless the parties
agree in writing to extend the period, or the earlier of 180 days after the last
amendment to the complaint was filed, or 360 calendar days of the date the
original complaint was filed.'!

" The date of the postmark, facsimile, electronic communication, hand delivery, delivery to a third-party
commercial carrier, or in person filing at the agency's EEO office is considered the date filed and must be within the

requisite 15 days.

8 See Appendix H of this operating procedure for the DNFSB EEO Counselor’s Report template.
% No other information regarding the ADR session is to be provided. Nothing said or done during attempts to resolve

the complaint through

ADR can be made the subject of an EEO complaint.

19 See Appendix G of this operating procedure for a template Notice of Receipt.
' The complainant may request a hearing from an EEOC administrative judge any time after 180 days from the
date of the first filed formal EEO complaint that is accepted for investigation.
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C. Acceptance or Dismissal of Complaint. As soon as practical after receipt of the
written EEO counselor’s report, the Civil Rights Director must notify the
complainant of the claims asserted in the formal complaint and are accepted for
investigation or dismissed. The acceptance letter will explain the agency’s
reasons for its decision and include information concerning the complainant’s
right to request a Final Agency Decision (FAD) and any rights of appeal.

D. Partial Dismissal of Complaints. The Civil Rights Director will notify the
complainant of a partial dismissal in writing, and further inform the complainant
that there is no immediate right to appeal a partial dismissal. The partial dismissal
notice will advise the complainant that the partial dismissal shall be reviewed
either by an EEOC administrative judge if the complainant requests an EEOC
hearing, or by the EEOC if the complainant files an appeal of a FAD.

E. Investigation of Discrimination Complaint.

1) The Civil Rights Director will arrange for an impartial and appropriate factual
investigation upon which to make findings on the claims accepted by the
agency for investigation and adjudication.'? The investigation will be
conducted in accordance with 29 C.F.R. 1614.108, Investigation of
Complaints, and EEOC Management Directive 110, Chapter 6.

2) All Federal employees must cooperate with the investigative process by
promptly providing affidavits or documents as requested. Failure to cooperate
with an EEO investigation may result in corrective or disciplinary action. The
responsibility of an employee to cooperate with an investigation does not end
if that employee transfers to another Federal agency.

3) The Civil Rights Director must ensure that the investigation of an EEO
complaint is completed within 180 calendar days from the filing of the formal
complaint (unless the complainant and the Board voluntarily extend the time
period for up to 90 days), or where a complaint was amended, within the
earlier of 180 calendar days after the last amendment to the complaint or 360
calendar days after the filing of the original complaint. '3

The complainant may withdraw his/her complaint at any time by notifying the
14
agency.

4) If the investigation is not completed within 180 days from the date the
complainant filed their formal complaint, written notice will be sent to the

12 An appropriate factual record is one that allows a reasonable fact finder to draw conclusions as to whether
discrimination occurred.

13 The Board may unilaterally extend the time period or any period of extension for not more than 30 days where a
complaint file must be sanitized because it contains classified information.

14 See Appendix D of this operating procedure for a template Complaint Withdrawal Election Letter.


https://www.eeoc.gov/sites/default/files/2023-09/29%20CFR%20Part%201614%20%28up%20to%20date%20as%20of%208-24-2023%29_508%20Final.pdf
https://www.eeoc.gov/federal-sector/management-directive/chapter-6-development-impartial-and-appropriate-factual-records
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)

6)

complainant informing him/her that the investigation is not complete and
estimating a date by which it will be completed. The notice also will explain
that the complainant has a right to immediately request a hearing from EEOC
or to file a civil action in the appropriate U.S. district court, and will describe
the hearing process, including some explanation of discovery and burdens of
proof, and will acknowledge that issuance of the notice does not bar the
complainant from seeking sanctions.

The complainant and his/her representative will each be provided a copy of
the complaint file that includes all various documents and information
acquired during the investigation and an investigative summary, upon the
completion of the investigation within the required time frames stated above.
The complaint file must be in the form and format as provided in EEOC MD-
110, Appendix L. The complainant and his/her representative should be given
the option to receive these documents in a digital and/or paper medium.

The complainant also will be notified in writing that, within 30 calendar days
of receipt of the complaint file, she/he has the right to request a hearing from
an EEOC administrative judge'® or may request a final decision from the
agency without a EEOC hearing.'® The complainant may request an EEOC
hearing by submitting a written request for a hearing directly to the EEOC
office indicated in the Board's notification letter. The complainant must also
send a copy of the-written request for a hearing to the Board's Civil Rights
Director.

F. Post-Investigation.

1)

2)

3)

EEOC Hearing and Decision.!”

When the complainant exercises the right to a hearing prior to issuance of a
FAD on his/her formal EEO complaint, the Board’s Civil Rights Director
must provide copies of the complaint file and investigative summary to the
EEOC and, if not previously provided, to the complainant, within 15 calendar
days of receipt of a copy of the complainant’s request for a hearing, in
accordance with 29 C.F.R. 1614.109.

The Board is responsible for ensuring that approved witnesses, who are
Federal employees, appear at hearings.

The EEOC hearing must be recorded, and the Board must arrange and pay for
verbatim transcripts. All documents submitted to and accepted by the EEOC
administrative judge at the hearing are part of the record of the hearing.

15 See Appendix E of this operating procedure for a template Hearing Election Letter.
16 See Appendix F of this operating procedure for a template Final Agency Decision Election Letter.
17 See Chapter 7 of EEOC Management Directive 110 for information on the EEOC hearing process.



https://www.eeoc.gov/federal-sector/management-directive/appendix-l-eeo-md-110-complaint-file-format
https://www.eeoc.gov/federal-sector/management-directive/appendix-l-eeo-md-110-complaint-file-format
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-XIV/part-1614#1614.109
https://www.eeoc.gov/federal-sector/management-directive/chapter-7-hearings
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4)

5)

6)

7)

Administrative judges determine whether to hold full or limited hearings or
issue findings of fact and conclusions of law on the case merits without a
hearing. EEOC hearings are closed to the public because they are part of the
investigative process.

The EEOC administrative judge is required to issue a decision on the
complaint, and order other appropriate remedies and relief where
discrimination is found. More information about the hearing process may be
found at EEOC MD-715, Chapter 7, and the EEOC Administrative Judge’s
Handbook.

Upon receipt of the EEOC administrative judge's decision and the hearing file,
the Board will issue a final order within 40 calendar days'®. The final order
will notify the complainant whether or not the Board will fully implement the
decision of the administrative judge. The final order will also notify the
complainant of the right to appeal to the EEOC, the right to file a civil action
in federal district court, the name of the proper defendant in any such lawsuit,
and the applicable time limits for filing appeals and lawsuits. If the final order
does not fully implement the decision of the administrative judge, then the
Board shall file simultaneously an appeal with EEOC and append a copy of
the appeal to the final order. A copy of EEOC Form 573 shall be attached to
the final action.

When an aggrieved person requests a FAD without an EEOC hearing, or the
aggrieved person has not requested either a hearing from the EEOC or a FAD,
the Board will issue a final decision within 60 calendar days of receiving
notice of a FAD request from the complainant, or (in the case where the
complainant has not requested either a hearing or a FAD) within 60 calendar
days of the end of the 30-day period for the complainant to make the request
for either an EEOC hearing or a FAD.

The FAD shall consist of findings by the Board on the merits of each issue in
the complaint, or, as appropriate, the rationale for dismissing any claims in the
complaint and, when discrimination is found, appropriate remedies and relief.
The FAD shall contain notice of the right to appeal the final action to EEOC,
the right to file a civil action in federal district court, the name of the proper
defendant in any such lawsuit, and the applicable time limits for filing appeals
and lawsuits. A copy of EEOC Form 573 (Notice of Appeal) shall be attached
to the final action.

18 If the Board does not take final action on a complaint by issuing a final order within 40 calendar days of
receiving the administrative judge's decision, that decision becomes the Board's final action.

10


https://www.eeoc.gov/federal-sector/management-directive/chapter-7-hearings
https://permanent.fdlp.gov/LPS105796/LPS105796/archive.eeoc.gov/federal/ajhandbook.html
https://permanent.fdlp.gov/LPS105796/LPS105796/archive.eeoc.gov/federal/ajhandbook.html
https://www.eeoc.gov/federal-sector/management-directive/notice-appealpetition-complainant
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G.

Post-Decision.

1)

2)

3)

4)

5)

If the complainant chooses to appeal a FAD, the complainant must file an
appeal to the EEOC, using EEOC Form 573, within 30 calendar days of the
complainant’s receipt of the FAD. When the complainant submits the appeal
to the EEOC, the complainant must simultaneously provide a copy of the
appeal to the Civil Rights Director.

The complainant may submit a statement or brief to the EEOC in support of
the appeal but must do so within 30 calendar days of filing the appeal, and
simultaneously provide a copy of the appeal to the Civil Rights Director.

Board must provide a copy of the complaint file and the investigative
summary to the EEOC within 30 calendar days of receiving notice that an
appeal has been filed (if not previously provided to the EEOC). The agency
will submit a statement or brief in opposition to the appeal within 30 calendar
days of receipt of a complainant’s statement or brief supporting the appeal, or
if no supporting document is filed by the complainant, within 60 calendar
days of the receipt of the appeal. The Board must simultaneously provide a
copy of the Agency’s appeal statement or brief to the complainant.

A complainant or representative may appeal the Board’s final decision based
on:

a. The merits of an individual formal EEO complaint of employment
discrimination;

b. The dismissal of an individual formal EEO complaint;
c. The award of attorney’s fees;
d. Alleged noncompliance with the terms of a settlement agreement;

e. Dismissal of all or a portion of a class complaint, or final decision on a
class complaint;

If the complainant is not satisfied with the Board's final decision based on its
compliance with the terms of a settlement agreement, the complainant shall
notify the Civil Rights Director, in writing, of the alleged non-compliance
within 30 calendar days of when the complainant knew or should have known
of the alleged non-compliance. The complainant may request that the terms of
the settlement agreement be specifically implemented or that the formal
complaint be reinstated for further processing from the point processing
ceased.

11
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6) The Civil Rights Director shall resolve the matter and respond to the
complainant, in writing. If the agency has not responded to the complainant,
in writing, or if the complainant is not satisfied with the Board's attempt to
resolve the matter, the complainant may appeal to EEOC for a determination
as to whether the agency has complied with the terms of the settlement
agreement or final decision.

7) The complainant may file an appeal with the EEOC, using EEOC Form 573,
within 35 calendar days after he/she has served the Board with allegations of
noncompliance, but must file an EEOC appeal within 30 calendar days of
his/her receipt of the determination. The complainant must serve a copy of the
appeal to the Board, and the Board may submit a response to EEOC within 30
calendar days of receiving notice of the appeal. The Board must
simultaneously provide a copy of the Board’s response to the Appeal to the
complainant.

8) An EEOC appellate decision is final within the meaning of 29 C.F.R.
1614.407, unless either the complainant or the Board files a timely request for
reconsideration or the EEOC on its own motion reconsiders the case.

8. CONTROLS AND MEASURES

A.

Posting of this operating procedure on the intranet for the Board’s employees and
on the Board’s public website for applicants.

Providing the Notice of Rights and Responsibilities (Appendix B) to each
potentially aggrieved person to ensure that the potentially aggrieved person been

advised of his/her rights under the EEO process.

Completing the Resolution of Election form (Appendix C) to document the
potentially aggrieved party’s election for ADR or informal counseling.

The EEO counselor’s written report to document the informal counseling process.

Written acknowledgement of the Civil Rights Director’s acceptance of a formal
complaint after his/her review to ensure that it meets all regulatory requirements.

9. RECORDS

A.

Maintenance of records and any disclosure of information from these records
shall be made in accordance with the Privacy Act, 5 U.S.C. 552a. Such
information may be necessary to disclose in order to defend the Board in any
litigation to which the information may be deemed relevant. Furthermore,
information may also need to be disclosed to those officials and employees at the
Board with a reasonable need to know in order to carry out the purpose and intent
of this OP and/or their job responsibilities.

12


https://www.eeoc.gov/federal-sector/management-directive/notice-appealpetition-complainant
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-XIV/part-1614#1614.407
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B. In accordance with the General Records Schedule 2.3, Items 110 and 111, records
shall be kept for 3 years after resolution of case (Informal Process), 7 years after
resolution of case (Formal Process) unless there is a litigation hold.

10. REFERENCES. All references relevant to this Operating Procedure may be found in the
Equal Employment Opportunity Program Directive (D-111.1).

11. DEFINITIONS. All definitions relevant to this Operating Procedure may be found in the
Equal Employment Opportunity Program Directive (D-111.1).

12. CONTACT. Address questions concerning this Operating Procedure to the Civil
Rights Director in the Office of the Executive Director of Operations.

Digitally signed by MARY
MARY BUHLER
BUHLER Date; 2025.12.12 135307

Mary J. Buhler
Executive Director of Operations
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APPENDIX A

DISCRIMINATION BASED ON STATUS AS A PARENT

Employees and applicants may not seek relief from the Equal Employment Opportunity Commission
(EEOC) or file a formal EEO complaint based on status as a parent under Title VII of the Civil Rights Act
of 1964 because this law does not prohibit discrimination based on parental status. Accordingly, the
requirements, procedures, and responsibilities of this operating procedure as relates to the formal EEO
process do not apply to such complaints.

Discrimination based on status as a parent is a violation of 5 United States Code (USC) § 2302(b)(10),
which prohibits any employee who has authority to take certain personnel actions from discriminating
for or against employees or applicants for employment on the basis of conduct that does not adversely
affect employee performance. It is also a violation of Executive Order 11478,!” which reaffirms the
Executive Branch's policy that prohibits discrimination based upon status as a parent within Executive
Branch civilian employment.

It is unlawful to retaliate or take reprisal in any way against a person who has articulated concern about
discrimination based on status as a parent, whether that concern relates to discrimination against the
individual raising the concern or against another individual.

An employee who believes that he/she has been subjected to discrimination based on parental status is
encouraged to seek informal counseling from the EEO office. If the matter is not resolved, he/she may
seek assistance under certain circumstances from the:°

1. Merit Systems Protection Board (MSPB). The procedures that the MSPB follows are
contained in 5 Code of Federal Regulations (CFR) Part 1201.

2. Office of Special Counsel (OSC). The procedures that the OSC follows are contained in 5 USC§
1214. The procedures for disciplinary action are contained in 5 USC§ 1215.

3. Agency Administrative Grievance Procedure. The procedures that the Defense Nuclear
Facilities Safety Board follows are contained in Administrative Directive 151.3, Employee
Grievances.

19 As subsequently amended by Executive Orders 13087, 13152, and 13672.
20 In addition to the EEO pre-complaint process of this operating procedure, assistance may be obtained from the MSPB and the OSC.
14



APPENDIX B

NOTICE OF RIGHTS AND RESPONSIBILITIES

This informs you of the rights and responsibilities in the Equal Employment Opportunity (EEO) complaint
process in accordance with the Equal Employment Opportunity Commission (EEOC) regulations at 29
Code of Federal Regulations (CFR) Part 1614. Your rights and responsibilities include the following.

a. The right to anonymity prior to filing a formal EEO complaint.

b. The right to representation throughout the complaint process, including the informal complaint
process. The EEO counselor is not an advocate for either the aggrieved person or the agency.

c. The right to choose between the traditional EEO counseling process and the alternative dispute
resolution (ADR) process. Additional information is being provided regarding these processes.

d. The requirement to choose between a negotiated grievance procedure and the EEO
complaint procedure. Consult your EEO counselor for clarification.

e. The requirement to choose between the EEO complaint procedure and an appeal to the Merit
Systems Protection Board (MSPB). Consult your EEO counselor for clarification.

f. The requirement to file a formal EEO complaint within 15 calendar days of receipt of the
counselor's Notice of Right to file a discrimination complaint in the event that the aggrieved
person wishes to file a formal complaint at the conclusion of counseling or ADR.

g. The right to file a notice of intent to sue and file a lawsuit under the Age Discrimination
Employment Act (ADEA) instead of an administrative complaint of age discrimination, when age
is alleged as a basis for discrimination, pursuant to Part 1614.201(a).

h. The right to go directly to a court of competent jurisdiction on claims of sex-based wage
discrimination under the Equal Pay Act, even though such claims also are cognizable under Title
Vil.

i.  The right to request a hearing before an EEOC administrative judge (except in a mixed case) after
180 calendar days from the filing of a formal complaint or after completion of the investigation,
whichever comes first. The hearing request must be directed to the appropriate EEOC office, and
a copy must be sent to the Board's EEO director.

j. The right to an immediate final decision after an investigation by the agency in accordance with
Part 1614.108(f).

k. The right to go to a U.S. District Court 180 calendar days after filing a formal complaint, if no
final action has been taken on the complaint, or 180 days after filing an appeal, if no decision has
been issued on the appeal.

. The duty to mitigate damages. For example, interim earnings or amounts that could be earned by
an individual with reasonable diligence generally must be deducted from an award of back pay.

15


https://www.eeoc.gov/sites/default/files/2023-09/29%20CFR%20Part%201614%20%28up%20to%20date%20as%20of%208-24-2023%29_508%20Final.pdf
https://www.eeoc.gov/sites/default/files/2023-09/29%20CFR%20Part%201614%20%28up%20to%20date%20as%20of%208-24-2023%29_508%20Final.pdf
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-XIV/part-1614#1614.201
https://www.ecfr.gov/current/title-29/subtitle-B/chapter-XIV/part-1614#1614.108

m. The duty to keep the Board and EEOC informed of the current mailing address and to serve
copies of hearing requests and appeal papers on the agency.

n. Where counseling is selected, the right to receive in writing within 30 calendar days of the first
counseling contract (unless you agree in writing to an extension of no more than 60 days), a
notice terminating counseling and informing you of:

(D) the right to file a formal individual or class complaint within 15 calendar days of
receipts of the notice;

2) the appropriate official with whom to file a formal complaint; and

(3)  the duty to immediately inform the Board if you retain counsel or a
representative.

o. Where you agree to participate in an established ADR program, the written notice terminating the
counseling period will be issued upon completion of the dispute resolution process or within 90
calendar days of the first contact with the EEO counselor, whichever is earlier.

p. Only claims raised at the counseling stage or claims that are like or related to those that were
raised, may be the subject of a formal complaint, or an amendment to a formal complaint.

q. Rejection of an agency's offer of resolution made pursuant to Part 1614.109(c) may limit the
amount of attorney's fees or costs you can recover.

r. The agency must consolidate two or more complaints filed by the same aggrieved person after
appropriate notice to the aggrieved person. When a complaint has been consolidated with one or
more earlier filed complaints, the agency shall complete its investigation within the earlier of 180
days after the filing of the last complaint or 360 days of the filing of the first complaint.

Name

Signature Date
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APPENDIX C

RESOLUTION ELECTION FORM

SUBJECT: Alternative dispute resolution (ADR) or traditional equal employment opportunity (EEO)
counseling

This acknowledges my initial contact, and my interview with, an EEO counselor.

In accordance with Title 29 of the Code of Federal Regulations, Section 1614.105 (b)(2), the EEO
counselor advised me that [ must elect to participate in either ADR or the traditional EEO counseling
activities. I have had both processes explained to me. It also has been explained that the election of ADR
or counseling is final. I am not allowed to move back and forth between the processes.

I hereby elect traditional EEO counseling

I hereby elect to participate in ADR
(The ADR process being offered is mediation)

Do you have a representative? YES NO
Is your representative an attorney? YES NO

Please provide your representative’s information below:

Name:

Title:

Address:

Telephone Number:

Fax Number:

Email Address:

Name of Complainant Date

Signature of Complainant Date
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APPENDIX D

COMPLAINT WITHDRAWAL ELECTION LETTER

(Name of Civil Rights Director)

Civil Rights Director

Defense Nuclear Facilities Safety Board
625 Indiana Ave. NW, Suite 700
Washington, DC 20004

Date:
RE: [INSERT COMPLAINANT'S NAME AND COMPLAINT NUMBER]

Dear (Name of Civil Rights Director):

The purpose of this memorandum is to notify you that I wish to withdraw [INSERT COMPLAINT
NUMBER] for the following reasons:

I certify that I have not been coerced into requesting this withdrawal.

Sincerely,

[TYPE COMPLAINANT'S NAME]

18



APPENDIX E

HEARING ELECTION LETTER

Mail Original to EEOC

EEOC Washington Field Office 131 M
Street NE

Fourth Floor, Suite 4ANWO2F
Washington, DC 20507

Dear Sir/Madam:

I am requesting the appointment of an Equal Employment Opportunity Commission administrative judge
pursuant to 29 Code of Federal Regulations (CFR) § 1614.108(h). I hereby certify that either more than
180 days have passed from the date I filed my complaint, or I have received a notice from the Defense
Nuclear Facilities Safety Board (DNFSB) that I have 30 calendar days to elect a hearing or a final agency
decision.

Complainant Information: (Please Print or Type)
Complainant's name (Last, First, M.L.):
Home/mailing address:

City, State, ZIP Code:

Daytime telephone number (with area code):

Home or mobile phone number (with area code):
E-mail address (if any):

Agency case number:

Attorney/Representative Information (if any):
Attorney name:

Non-attorney representative name:

Address:

City, State, ZIP Code:

Telephone number (if applicable):

E-mail address (if any):

Fax number (if any)

I will require the following reasonable accommodation(s) to participate in the hearing process:
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In accordance with § 1614.108(h), I further certify that I have sent a copy of this request for a hearing to
the following DNFSB official:

(Name of Civil Rights Director)

Civil Rights Director

Defense Nuclear Facilities Safety Board
625 Indiana Avenue NW, Suite 700
Washington, DC 20004

Signature of Complainant or Complainant's Attorney or Representative:

Date:
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APPENDIX F

FINAL AGENCY DECISION ELECTION LETTER

Date:

(Name of Civil Rights Director)

Civil Rights Director

Defense Nuclear Facilities Safety Board 625
Indiana Avenue NW, Suite 700
Washington, DC 20004

RE: [INSERT COMPLAINANT'S NAME AND CASE NUMBER]

Dear (Name of Civil Rights Director):

The purpose of this letter is to notify you that I have reviewed the report of investigation on the
above-referenced complaint and have elected to receive a final agency decision in the matter.

Sincerely,

[INSERT COMPLAINANT'S NAME]
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APPENDIX G

DEFENSE NUCLEAR FACILITIES SAFETY BOARD

Washington, DC 20004-2901

a

=
=

=]\

)

[INSERT DATE)]

[INSERT RECIPIENT CONTACT INFORMATION]

RE: Notice of Receipt- DNFSB Complaint No. [INSERT NUMBER]
Dear XXXX:

This letter acknowledges receipt of your formal Equal Employment Opportunity (EEO) complaint of
discrimination against the Defense Nuclear Facilities Safety Board (Board), dated XX XX, XXXX and
filed with the Board on XX XX, XXXX. The complaint has been assigned reference number DNFSB
XX-XXX.

Please note that this acknowledgement does not constitute an acceptance of the claims in your
complaint. Rather, your formal EEO complaint is being reviewed to determine the following:

1. Whether it contains sufficient information to adequately define the claim(s) and to determine
whether the claim(s) raised in the formal EEO complaint is/are like or related to those raised
with the EEO counselor.

If sufficient information is not available, you may be issued a Letter of Clarification (LOC)
requesting that you provide specific information within 15 days of receipt. Failure to comply with
any request for clarification may result in dismissal of your formal EEO complaint under 29 Code
of Federal Regulations (CFR) § 1614.107(a)(7).

2. Whether all or a portion of the claim(s) raised will be accepted and referred for
investigation.

If the Board accepts all or a portion of your formal EEO complaint, the Board will complete an
appropriate and impartial investigation within 180 days from XX XX, XXXX (i.e. XX XX, XXXX),
unless both parties agree, in writing, to an extension.

If you amend your complaint, the Board will complete its investigation within the earlier of 180 days
after the last amendment to the complaint or 360 days after the filing of the original complaint. Within 30
days of receiving the investigation report, you have the right to request a hearing from an administrative
judge at the Equal Employment Opportunity Commission (EEOC) field office having jurisdiction over
the geographical area where the formal EEO complaint arose or to receive an immediate final decision
from the Board.
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If the Board's investigation report has not been issued within the required time frames, you have the right
to request a hearing from the cognizant EEOC field office or to file a civil action in the appropriate US
district court.

If any portion, but not all, of your formal EEO complaint is dismissed, you will be notified of the
rationale for the determination. In accordance with 29 CFR § 1614.107(b), the Board's determination that
the cited claim(s) is dismissed may be reviewed by an administrative judge at EEOC if you request a
hearing on the remainder of the complaint. However, you may not appeal this dismissal until the Board
taken final action on the remainder of your formal EEO complaint.

Requests for a hearing must be submitted in writing to EEOC's Washington Field Office at the following
address:

131 M Street NE
Fourth Floor, Suite 4ANWO2F
Washington, DC 20507

You must also send a copy of your written hearing request to:

(Name of Civil Rights Director)

Civil Rights Director

Defense Nuclear Facilities Safety Board
625 Indiana Avenue NW, Suite 700
Washington, DC 20004

Pursuant to 29 CFR § 1614.401, you have the right to appeal the Board's final action (including dismissal
of your entire formal EEO complaint) to EEOC's Office of Federal Operations. You must file your appeal
no later than 30 days after you receive the final order.

You must keep the agency informed of your current address. If the Board is unable to locate you, it
may dismiss your formal EEO complaint under 29 CFR § 1614.107(a)(6).

If you have any questions regarding the status of your formal EEO complaint, please contact [INSERT
CONTACT INFORMATION], and reference complaint number DNFSB XX-XXX.
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APPENDIX H

EEO COUNSELOR'S REPORT
(29 C.EF.R. § 1614.105)

1. REQUIRED ELEMENTS

A. AGGRIEVED PERSON

Name:

Job Title/Series/Grade:

Place of Employment: Work

Phone No.:

Home Phone No.:

Home Address:

B. CHRONOLOGY OF EEO COUNSELING

Date of Initial Contact:

Date of Initial Interview:

Date of Alleged Discriminatory Event:

45th Day after Event:

Reason for delayed contact beyond 45 days, if applicable:

Date Counseling Report Requested:

Date Counseling Report Submitted:
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C. BASIS(ES) FOR ALLEGED DISCRIMINATION

1) [ ] Race (Specity)

2) [ ] Color (Specify)

3) [ ] National Origin (Specity)

4) [ ] Sex (Specity)

5) [ ] Pregnancy Discrimination

6) [ ] Age (Date of Birth)

7) [ 1 Mental Disability (Specify)

8) [ ] Physical Disability (Specify)

9) [ ] Religion (Specify)

10) [ ] Equal Pay (Specify)

11) [ ] Genetic Information (Specify)

12) [ ] Reprisal (Identify earlier event and/or opposed practice, give date)

D. PRECISE DESCRIPTION OF THE ISSUE(S) COUNSELED

E. REMEDY REQUESTED

F. EEO COUNSELOR'S CHECKLIST - THE EEO COUNSELOR ADVISED THE AGGRIEVED
PERSON IN WRITING OF THE RIGHTS AND RESPONSIBILITIES CONTAINED IN THE EEO
COUNSELOR CHECKLIST.
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APPENDIX I

SUMMARY OF INFORMAL RESOLUTION ATTEMPTS

A. IF THE EEO COUNSELOR ATTEMPTED RESOLUTION

I. Personal Contacts

1. Documents Reviewed

2. Summary of Informal Resolution Attempt

B. IF AGGRIEVED OPTED FOR EEO ADR, EEO COUNSELORS STATEMENT THAT THE
EEO ADR PROCESS WAS FULLY EXPLAINED TO THE AGGRIEVED
INDIVIDUAL/SUMMARY OF INFORMATION GIVEN TO THE AGGRIEVED
INDIVIDUAL AND THE AGENCY BY THE EEO COUNSELOR

Name of EEO Counselor Telephone Number

Signature of EEO Counselor  Office Address
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